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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
JANEINA & MIKE MILLER, 
Defendant/Appellant. 
BRIEF OF APPELLANT 
PRIORITY 2 
Case # 20011014-CA 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a Final Judgement and Commitment in the Eighth Judicial 
Juvenile Court, Uintah, County, for convictions of both defendants of Contributing to the 
Delinquency of a Minor and Supplying Alcohol to a Minor, before the Honorable Judge Larry A. 
Steele on November 8, 2001. 
The Juvenile Court Judge, pursuant to his jurisdiction set forth in U.C.A. §78-3a-801 et. 
seq., found each defendant guilty and sentenced each defendant to a fine, jail time, community 
service and probation. The convictions were for Supplying Alcohol to a Minor § 3 a-12-203 and 
for the count charged in the alternative, Contributing to the Delinquency of a Minor §76-10-
2301. 
A stay of imposition of sentence was filed by the trial attorney and granted, pursuant to 
Rule 27 of the Utah Rules of Criminal Procedure. This Court has jurisdiction to review the 
conviction pursuant to §58-37-8(2)(a)(i). le 26 of the Utah Rules of Criminal Procedure, Rule 
3(a) of the Utah Rules of Appellate Procedure and Utah Code 78-3a-909 (1996). 
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STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARD OF APPELLATE REVIEW 
There are three issues for review: 
POINT ONE: the Prosecutor failed to establish the jurisdiction of the crime. This failure 
was one that warrants reversal and should be addressed pursuant to the plain error standard. 
POINT TWO: the prosecutor failed to admit into evidence a video tape that was heavily 
relied upon in trial. This also warrants review under the plain error standard. 
POINT THREE: The trial court convicted the defendants not only of the underlying crime 
charged but also the crime charged in the alternative. 
STANDARD OF REVIEW 
POINT ONE: The prosecutor's failure to establish jurisdiction is a legal question and 
should be reviewed as such. However, the issue was not raised at trial and therefore not 
preserved. This Court may only address the issue under the Plain Error standard. "To succeed on 
a claim of plain error, a defendant has the burden of showing (i) [a]n error exists; (ii) the error 
should have been obvious to the trial court; and (iii) the error is harmful.1" . quoting State v. 
Dunn, 850 P.2d 1201, 1208 (Utah 1993). 
POINT TWO: Admissibility of evidence is a question of law; thus, the Court of Appeals 
generally grants no deference to trial court's decision on that issue, but reviews it for correctness. 
State v.Mickelson, 848 P.2d 677 (Utah App. 1992). 
POINT THREE: This Court has stated in State v. Legg. P.3d #192 (UtahCr. 
App. 2001), " MA sentence will not be overturned on appeal unless the trial court has abused its 
discretion, failed to consider all legally relevant factors, or imposed a sentence that exceeds 
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legally prescribed limits." State v. Nuttall 861 P.2d 454, 457 (Utah Ct.App. 1993)" 
CONSTITUTIONAL PROVISIONS. STATUTES, AND RULES 
Any relevant text of constitutions, statutory provisions, or rules referenced in this brief 
and pertinent to the issues now before the court on appeal are contained herein or attached to this 
brief. 
STATEMENT OF THE CASE 
Janeina and Mike Miller were charged on June 10, 2001 with one allegation of Supplying 
Alcohol to a Minor, U.C.A. §32a-12-203 or in the alternative, Contributing to the Delinquency of 
a Minor, U.C.A. §76-10-2301 (Record on Appeal, R. 203). Judge Larry A. Steele, after a one 
day trial, found the Millers guilty not only of the allegation as charged, but guilty of the 
alternative charge as well (r. 1193 & 194, Transcript of Trial, Page, 168) on November 8, 2001. 
At Sentencing on December 13, 2001, Judge Steele sentenced Janeina Miller to 20 days 
in jail, with ten days suspended, community service in lieu of fines, and stayed the imposition of 
sentence pending the outcome of this appeal (R. 193). Mike Miller was sentenced to thirty days 
jail, all but ten days suspended, a $700 fine with monthly payments and a stay of the imposition 
of sentence pending the outcome of the appeal (R. 194). 
The trial attorney, Lance Dean, filed the Notice of Appeal (R. 187). The cases were 
originally filed as two separate appeals cases and were subsequently consolidated into one 
appellate case. 
STATEMENT OF THE FACTS 
Mike and Janeina Miller had two nieces, Amanda Allred and Christina Kunz, staying 
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with them (T. 138). The Millers live in an apartment and did not have sufficient room for the 
girls to stay in the apartment so the set up a tent outside the apartment where the girls slept at 
night (T. 138). On June 10, 2001, the Millers held a barbeque at their apartment where their 
grandmother, the two nieces, the Miller's son and another niece were present. Also present were 
two neighbor boys, Luke and Jeremiah Roth (T.140). 
Janeina cooked the meal and provided soda and punch (T. 147). Mike Miller wanted beer 
to drink during the barbeque and went to the store and purchased beer and placed it in a separate 
cooler (T. 139). At that point each witness testified as to what occurred and their testimony will 
be set out as follows: 
MIKE MILLER 
Mike testified that he drinks Red Dog beer and that he wanted to drink during the 
barbeque so he purchased four 32oz. Bottles of the beer and placed it in a cooler outside (T. 150-
151). A friend, Jason Morgan came over to the barbeque and drank one of the bottles and then 
left. During the barbeque on of the Roth boys asked for a beer and Mike told him no (T. 151). 
Mike recalled that his mother may have had a beer earlier in the day but otherwise only he and 
his friend drank beer. (T. 152). Mike testified that no minor drank beer during the barbeque. 
After the barbeque was over he left both coolers outside and planned to go to bed and clean up 
the next morning. He went to bed and left the remaining beer oulside (T. 154). Mike consumed 
the equivalent of eleven 12 oz. cans of beer (T. 155). Mike testified he never gave a minor beer, 
saw a minor consume beer or believed one would consume it (T. 151-156). 
JANEINA MILLER 
Janeina testified that Mike purchased the beer (T. 139) and after he drank them put the 
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empty bottles in a bucket with other trash outside the apartment (T. 140). Janeina cannot drink 
(T. 140). Janeina was the one who cleaned up and saw empty bottles in the trash and not lying 
around the ground (T. 141). The two nieces who were staying in the tent stated they were tired 
and it was around 10:30 p.m. so the Millers walked the girls to the tent and went inside their 
apartment (T. 141). When Mike decided to go back down to the front porch to smoke a cigarette 
before be, Janeina went with him (T. 142). An officer approached them and told them he had a 
call about a loud party with juveniles drinking and he was checking the area (T. 142). The 
Millers told the officer that although they had a barbeque and had music it was not loud (T. 142). 
The officer left and the Millers went up to bed. Later Amanda woke them up and told them that 
an officer wanted to talk to them (T. 144). Janeina testified that she was in and out of the house, 
that she has a one year old and a four year old and was also taking care of the kids as well as the 
food. However, she did not see a minor drinking beer or anyone provide a beer to a minor (T. 
137-149). 
NIECES OF THE MILLERS 
Amanda Allred, a 15 year old niece of Mike and Janeina was staying in a tent in the 
Miller's yard. Amanda and her cousin Christine had left the tent and met with the Roth boys (T. 
93). The Roth boys, Luke and Jeremiah, had been over to the Millers throughout the day and had 
gone home to eat dinner (T. 93-94). They came back for some time and then went home when 
their mother called them in (T. 94). At 10:30 the boys came back over to the Millers when 
Janeina and Mike had gone to bed. The four took beer from the cooler and began to drink (T. 
95). Amanda testified that at no time did Janeina or Mike offer them beer-only Mike and his 
friend Jason were drinking alcohol that day (T. 96). 
5 
Christina Kunz, the other 15 year old niece of the Millers testified that the day of the 
barbeque Jason and Mike were drinking beer (T. 56). The Roth boys came over, left to go home 
to eat (T. 57) and returned once everyone else had left (T. 58). Once Mike and Janeina walked 
the girls to the tent, told them goodnight and went to their apartment to go to sleep, the Roth boys 
came back over and the four teenagers sat around and drank the beer from the cooler (T. 59). 
Again, the prosecution refers to the video tape in which Christina apparently gave the officer a 
different statement. "And so what you're telling me today is what you told the officer was not 
the truth?" "Yeah ".."So, you lied to the officer?" "Yeah." (T.61). 
The prosecution played Christina's video taped interview and summarizes that Christina 
told the officer she drank in the presence of the Millers but now was changing her testimony (T. 
62), however, there is no transcript of the tape included in the record. 
GLORIA MILLER 
Gloria Miller is the mother of Mike Miller and was at the barbeque with her son, 
daughter-in-law and grandchildren (T. 128-129). Mrs. Miller testified that there was beer that 
Mike and his friend (adult) Jason Morgan drank and that the children drank the soda (T. 130). 
Mrs. Miller left at 10:00 approximately and during the time she was at the barbeques she did not 
see anyone other than Mike and Jason consume beer (T. 131). 
MANDY ROGERS 
A neighbor to the Millers was at home during the hours of the barbeque and noticed the 
people who were there (T. 132-134). Mrs. Rogers saw Mike and Jason drinking beer during the 
barbeque but did not observe anyone else drinking (T. 134-136). 
MRS. ROTH 
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Although the video was not introduced at trial as an exhibit and was not transcribed by 
the court reporter as a part of the record it is referred to frequently in the testimony of Mrs. Roth. 
Mrs. Roth, the mother of Luke and Jeremiah, testified that the night of the barbeque she allowed 
the twin boys to go over to the Millers (T. 36). Roth testified that she did not know there would 
be alcohol and did not ever give Luke or Jeremiah permission to drink (T. 37-38). However, the 
prosecution referred to the taped interview of Roth the night of the barbeque where she 
apparently told the police she allowed the boys to go over to the Millers and that they could drink 
beer (T. 39-45). Roth testified that she lied to the police the night of the incident in order to 
protect her sons and to avoid having them get in trouble for drinking (T. 46). Roth testified, 
consistent with the girls and the Roth boys, that the boys left the barbeque when the other others 
ate so they could return home to eat. The boys apparently snuck out after 10:00 p.m. and 
returned to the Millers yard without Mrs. Roth being aware that they were gone (T. 45-53). 
LUKE ROTH 
Luke Testified that he went to the Millers earlier in the day and in the evening but 
returned home to eat dinner. He snuck out of his house and returned to visit Amanda and 
Christina after Janeina and Mike had gone to bed (T. 77-79). Luke recalled Mike drinking beer 
(T. 80) that he obtained from a cooler. Luke testified that he drank beer when he returned to the 
Millers and was there with Christine, Jeremiah and Amanda (T. 82). 
The prosecutor played the video tape of Luke's original interview by the police officer 
where he allegedly testified that his mother gave him permission to drink a beer (T. 83). Luke 
testified that he did not drink any beer until after the Millers left and went inside. At that point 
he snuck out of his house and went to meet the girls where they took a beer from the cooler and 
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drank (T. 84-85). 
JEREMIAH ROTH 
Jeremiah testified that he alone went home for dinner and returned with his brother after 
the Millers went to bed (T. 102-103). He testified that he and Luke drank beer only when the 
adults were gone and the he, Luke and the girls were alone (T. 104). The four of them shared one 
fo the 32 oz. beers that was about half gone when the police arrived (T. 105). Jeremiah testified 
that he asked Mike for a beer earlier in the day but Mike told him no (T. 107). Jeremiah testified 
that he did not drink in front of the Millers nor did they provide him with beer-he obtained it 
from the cooler after they went to bed (T. 108-110). 
POLICE OFFICERS 
Officer Isaacson, the first witness to testify, provided that he is a deputy for Uintah 
County Sheriffs Department and that on June 10, 2001, he was dispatched to 589 East 1500 
South to a call of juvenile alcohol party (T. 9). Officer Isaacson talked to Mike and Janeina 
Miller and was told by Mike Miller that although they had a barbeque earlier, it was over and 
everyone had gone home (T. 10). Isaacson arrived at the Millers at approximately 11:00 p.m. 
and after talking with the Millers went to where Deputy Norton was located and talked with Luke 
Roth. Isaacson did not see anyone drinking, but as it was after curfew and there were minors 
there, he decided to investigate and see if they had been drinking (T. 12). In talking with Luke 
Roth, Isaacson smelled alcohol from Roth's breath, noticed the empty beer bottles lying around 
and tested Roth on the portable breathalyser, which showed positive for alcohol (T. 13). 
Luke Roth told officer Isaacson that Roth's mother had given him permission to go to the 
barbeque and to consume beer (T. 14). Christina Kunz tested positive for consumption of 
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alcohol and was placed in the police car and while interrogated, told Isaacson that she drank beer 
inside and outside the home and in the presence of the Millers (T. 14-15). 
Officer Isaacson recorded the interview of Luke Roth, Christina Kunz and Mrs. Brenda 
Roth-Luke and Jeremiah's mother-on video. 
Brenda Roth admitted to the officer that she knew there would be alcohol at the party and 
that she told her son he could go to the party and have one (T. 29). 
Although the prosecutor asked the Court to view the tape, it was never admitted into 
evidence (T. 17). Moreover, Isaacson admitted that not one of the bottles was taken from the 
scene to be introduced as evidence (T. 25). 
Officer Norton testified that he is an office for Uintah County and was on duty the night 
of June 10th. He went to the address of "589 East 1500 South" to investigate a call with Deputy 
Isaacson (T. 110-11). Norton began to question Amanda and Jeremiah and noticed that Amanda 
had a 32 oz. Red Dog beer in her hand that she was trying to sneak down from her hand to the 
ground (T. 111). Norton could smell alcohol on the breath of both Amanda and Jeremiah (T. 
111). The beer was half full (T. 111). Norton gave the juveniles a portable breath test to 
determine if they had consumed alcohol (T. 112). Norton testified that Luke Roth told officer 
Norton that "John Miller" had purchased the beer-John was Mike Miller (T. 112-114). Norton 
saw the bucket of trash and it was overflowing with trash and beer bottles and eight to ten bottles 
were on the ground (T. 117). Luke Roth told Norton that Janeina was not drinking beer but was 
outside during the party (T. 119). 
At no point in the witnesses testimony was it established that the residence was a city 
located within Uintah County. Both officers testified that they worked for Uintah County as 
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deputies (T. 9, 118). The address of the Millers was given as 589 East 1500 South, but it is not 
established in what city, county or even state (T. 9, 118). 
SUMMARY OF ARGUMENTS 
The prosecution has the burden to establish jurisdiction for the crime, it must put on 
evidence that the crime occurred in the city, county or state in whuch the prosecution is being 
adjudicated. 
The prosecution also has the burden in its case in chief to establish witness testimony 
through live testimony rather than a video tape of witness statements if the witnesses are 
subpoenaed and present to testify at trial. The tape, if properly admitted, could be used as 
impeachment evidence-only then could it be used at trial and not properly admitted as a trial 
exhibit for the prosecution. The prosecution played a video tape which consisted of the 
interviews of the most critical witnesses of the case. The prosecutor never moved to introduce 
the tape into evidence and as a result the video was never made a part of the record in trial nor on 
appeal. 
Furthermore, the prosecution had the burden to establish that what was served at the party 
was alcohol and should have introduced as evidence the bottles of alcohol that the minors were 
drinking from. 
The trial Court committed plain error in not requiring the tape to be introduced into 
evidence before allowing the prosecution to use the statements as testimony in its case in chief. 
It committed plain error when it found the Millers guilty of supplying alcohol to a minor and yet 
the alcohol supposedly supplied was never introduced into evidence. 
The trial Court committed plain error when it convicted the Millers of the original crime 
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charged, Supplying Alcohol to a Minor, U.C.A. §32a-12-203 and then finding them guilty of the 
alternative charged crime, Contributing to the Delinquency of a Minor, U.C.A. §76-10-2301. 
ARGUMENT 
POINT ONE: THE PROSECUTION FAILED TO ESTABLISH THE JURISDICTION OF THE 
OFFENSE. 
A basic provision in criminal law is that a defendant must be tried in the county district or 
precinct where the offense is alleged to have committed. See U.C.A. §76-1-201 & 202. In 
charging the defendant, jurisdictional facts must be set forth (77-3-3) and must be proven at trial. 
The prosecution must establish where the crime occurred and if such a place is within the 
locale of the city, county, state in which the Court adjudicating the case has jurisdiction. Failure 
to establish the basic fact of jurisdiction at trial invalidates the conviction as there is no proof that 
the court had jurisdiction to decide the matter. In this case the prosecution never inquired from 
the two police officers as to what city, county or state they investigated the crime. The 
prosecutor did get the street address of the crime as dispatched to the police but not what city or 
county or state the address was located within. 
Two officers testified at the trial, Deputy Isaacson and Deputy Norton. Isaacson, the first 
officer to testify, stated the street address of the place he was dispatched to go investigate, 
however, he never stated the city, county or state-just street numbers (T. 9). Deputy Norton 
testified to the same facts, the street address but no city, county or state of the occurrence (T. 
118). By failing to establish in its case the jurisdiction of the crime the prosecutor failed to 
establish jurisdiction of the crime. Although the defense attorney did not raise this issue in trial, 
the element was a basis fundamental fact that must be proven in every case and therefore the trial 
court's failure to acquit the Millers based on this fact is plain error. 
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When a claim is not preserved at the trial court level this Court can only review the matter 
if mistake is one of plain error-meaning it is so obvious that the Court should have discovered 
the problem and moved to address the issue sua sponte. Most recently in State v. Chatelain, 
P.3d (Utah Ct. App. 2001), the rule was reiterated, "To succeed on a claim of plain error, a 
defendant has the burden of showing (i) [a]n error exists; (ii) the error should have been obvious 
to the trial court; and (iii) the error is harmful.1" . quoting State v. Dunn, 850 P.2d 1201, 1208 
(Utah 1993), See also State v. HelmicL 9 P,3d 164 (Utah 2000). 
The Millers must show that: (i) an error was made; (ii) the error should have been 
obvious to the trial court; and (iii) the error was harmful, so that in the absence of the error, a 
more favorable outcome was reasonably likely. As set forth above, the transcript shows the lack 
of jurisdiction being established. No where is the fact of the city, county or state of the location 
of the crime placed on the record. Nor was there a stipulation to such a basic and fundamental 
provision. As there was no evidence presented at trial as to the City, County or State's authority 
for jurisdiction to prosecute the case, and there was not stipulation by the parties as to the 
jurisdiction, the Court had no authority to find the Millers guilty. The Court should have 
acquitted the Millers on the lack of jurisdiction to try the case. 
The error should have been obvious to the court-no jurisdiction was established. It was a 
bench trial not a jury trial and such a basic element of the crime must be established before the 
conclusion of the prosecution's case in chief. Indeed it is such an obvious fact that counsel has 
not been able to find any case law in Utah or the Tenth Circuit on point to the issues. It is such a 
basis well established rule that it has not been addressed in the courts-however, that does not 
excuse its necessity in order to establish a crime. 
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Without the jurisdiction of the crime being established, the conviction cannot stand. 
Jurisdiction is a basic necessity. It was plain error for the Court to fail to see the lack of 
jurisdiction. The error occurred, it should have been obvious to the court and the Millers would 
have been acquitted had the Court addressed the issue. 
POINT TWO: THE COURT COMMITTED PLAIN ERROR WHEN IT CONSIDERED 
AS EVIDENCE, A VIDEO TAPE OF WITNESS INTERVIEWS WHEN THE TAPE WAS 
NOT ADMITTED AS A TRIAL EXHIBIT. 
U.C.A 78-3a-802(2) provides that in cases where adults are prosecuted for crimes in the 
juvenile court, the rules governing criminal proceedings shall apply. If, therefore, the Utah Rules 
of Evidence and the Rule of Criminal Procedure apply to adult cases prosecuted in juvenile court, 
then not only does the State have the burden to establish jurisdiction of the crime-set forth above 
in point one-it also has the burden to properly use and admit evidence. 
It is apparent from the transcript of the trial that a good portion of the witness testimony 
was not introduced as live witness testimony, but as hearsay. The tape recordings of the officer's 
interviews of Mrs. Roth, the Roth boys, and Amanda and Christina were used in the case in chief 
for the state. However, the State had those witnesses present and on the stand. Such use of 
hearsay evidence was improper. However, the defense did not object to the tape as hearsay. If 
the tape was therefore being used in the case in chief for the state, the state should have 
introduced the tape as an exhibit-it was not. If the tape was never introduced, and accepted by 
the Court as a trial exhibit then the tape should not have been used as direct evidence. 
Like a police report used refresh recollection or impeachment evidence that is not going 
to be a part of the court record, the tape has limited use. In this case the tape was not confined to 
such limited use but was essentially the main case of the prosecution-especially in the testimony 
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of officer Isaacson All of the witnesses, except for the two police officers, testified in Court that 
the Millers did not give beer to any minor, did not witness drinking by minors nor knowingly 
allow minors to drink at the barbeque However, the live testimony differed greatly from the 
statements made to the police officers the night of the offense The officers recorded Mrs Roth, 
Luke Roth, Amanda and Christina as admitting that beer was being consumed by minors in the 
presence of the Millers The tape was used as evidence even though it was hearsay It only 
possible use in the trial was for impeachment purposes However, the tape was used in the 
prosecution's case in chief, was used in lieu of live testimony of the subpoenaed witnesses and 
yet was never introduced as a trial exhibit in the course of the trial The failure of the 
prosecution to admit the tape as evidence and its improper use as hearsay evidence used to 
replace live witness testimony was error. The trial Court's failure to refuse to allow the 
prosecution to admit the tape into evidence was plain error. The only proper use of the video 
when it was not received as a trial exhibit would be as impeachment evidence after the live 
witness testimony was received State v Sibeit 310 P 2d 388 (1957), State v Long, 721 P.2d 
483 (Utah 1998) Such improper use of the video in the case in chief of the state was plain error 
As set forth above in State v Dunn. 850 P 2d 1201, 1208 (Utah 1993), in order for this 
Court to review a claim not preserved below, the Millers must establish plain error Here, the 
defense attorney did not object to the video being used in the case in chief and lieu of live 
witness testimony (the video—if not admitted into evidence as a trial exhibit should have been 
used only for impeachment purpose) If the defense attorney did not object to the video as 
hearsay, See Rule 802 and 803 of the Utah Rules of Evidence, the video could come in as 
evidence. However, the prosecutor never introduced the video as a trial exhibit The error is 
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obvious from the record~the video was not made a part of the record The trial Court should 
have been aware of the mistake. The trial Court should have either required the video to be used 
only as impeachment evidence after the live witnesses testified or used in lieu of the live 
witnesses. However, it was used as impeachment evidence before the witnesses ever testified. 
As the error occurred, the video is not a part of the record nor is it valid as evidence in the 
prosecution's case in chief. Additionally, it prejudiced the Miller's case in that the video was 
used first, in lieu of the live testimony and tainted the Court's view of the incident. If the 
witnesses had the opportunity to testify first, been impeached and then explained the differing 
statements it is likely their testimony would have been more credible to the Court. 
POINT THREE: THE COURT COMMITTED PLAIN ERROR IN CONVICTING THE 
DEFENDANTS OF THE CRIME CHARGED AS WELL AS THE CRIME CHARGED IN THE 
ALTERNATIVE 
Mike and Janeina Miller were charged with one allegation of Supplying Alcohol to a 
Minor, U.C.A. §32a-12-203 or in the alternative, Contributing to the Delinquency of a Minor, 
U.C.A. §76-10-2301. The prosecution has the sole discretion of what to charge and the charging 
document clearly shows only one allegation that is charged in the alternative (T. 203). 
However, despite the fact that the Millers were charged only in the alternative with 
Contributing to the Delinquency of a Minor, the trial Court found them guilty of both crimes (T. 
168). The trial Court cannot find the Millers guilty of a crime that is charged in the alternative if 
the Millers were convicted of the underlying crime. By finding the Millers guilty of a crime 
which is charged in the alternative-after being convicted of the original charge, the trial court 
was clearly abusing his abusive in his sentence. 
"An abuse of discretion may be manifest if the actions of the judge in sentencing were 
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inherently unfair' or if the judge imposed a clearly excessive' sentence." State v. Russell 791 
P.2d 188, 192-93 (Utah 1990) (citation omitted). "The exercise of discretion in sentencing 
necessarily reflects the personal judgment of the court and the appellate court can properly find 
abuse only if it can be said that no reasonable [person] would take the view adopted by the trial 
court." State v. Gerrard. 584 P.2d 885, 887 (Utah 1978). Furthermore, "this discretion is not to be 
surrendered to a mathematical formula by which numbers of circumstances rather than weight of 
circumstances are determinative. The overriding consideration is that the sentence be just. One 
factor in mitigation or aggravation may weigh more than several factors on the opposite scale." 
Russell 791 P.2d at 192.", Legg, above. 
The Miller's attorney did preserve this issue on appeal by pointing out to the judge that 
the sentence was not corresponding with the Petition. Mr. Dean, the trial attorney informed the 
trial Court that the charges were in the alternative—however, the Court disregarded Mr. Dean and 
sentenced the Millers as though they were charged with two separate counts rather than one count 
with an alternative crime. 
The Millers ask that if this Court does now vacate the conviction in its entirety for the 
reasons set forth above, that this Court vacate the conviction for Contributing to the Delinquency 
of a Minor as the trial judge abused his discretion. 
CONCLUSION 
Mike and Janeina Miller ask this court to vacate their convictions on the basis that 1) 
jurisdiction was never established as an element of the offense and 2) the Court relied upon 
evidence, not properly admitted into trial, to determine that the Millers were aware of minors 
drinking alcohol—the tape of the witness interviews never admitted in trial and 3) the Court could 
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not convict them of the crime charged and the crime charged in the alternative. For these reasons 
the convictions should be vacated and the case remanded for a new trial. 
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